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No. 9953 


Frank C. Butterfield, 111 West Monroe Street, Chicago, 

Illinois, 

Appellant, 

vs. i 


George C. Marshall, as Secretary of State of the United 
States of America, State Department, Washington, D. C.; 
John Wesley Snyder, as Secretary of the Treasury 
Department of the United States of America, 1500 Penn¬ 
sylvania Avenue, N. W., Washington, D. C.; Harry* S. 
Truman, as President of the United States of America, 
1600 Pennsylvania Avenue, N. W., Washington, D. C.; 
and Reconstruction Finance Corporation, A Corpora¬ 
tion organized by an Act of Congress, Washington, D. C., 

Appellees. 


Appeal From District Court of the United States for the 

District of Columbia. j 


APPELLANT’S BRIEF. 


JURISDICTIONAL STATEMENT. 

This case comes before the Court on an appeal from [the 
District Court of the United States for the District! of 
Columbia from an order dismissing an action to enjoin 


» 



2 


the Appellees herein from enforcing or expending any 
monies under the “European Recovery Program”. The 
Appellees are official residents of the District of Columbia 
and pursuant to an act of Congress, any suit at law or in 
equity wherein a Cabinet member is a party, the District 
Court of the United States for the District of Columbia 
is the only forum in which a cause of action can be 
instituted. 

The constitutionality of the “European Recover}’ Pro¬ 
gram” and the powers of the Congress to enact it gives 
this Honorable Court jurisdiction on appeal. 

STATEMENT OF THE CASE. 

This is a complaint for injunction, filed by Frank C. 
Butterfield, a citizen of the United States, a taxpayer and 
bondholder of the United States, a resident of the State 
of Illinois, to restrain the appellees, public officials, in 
their capacity as public officials, from enforcing an Act 
enacted by the Congress of the United States of America 
entitled: “An Act to Promote the General Welfare, 
National Interest, and Foreign Policy of the United 
States Through Necessary Economic and Financial As¬ 
sistance to Foreign Countries W'hich Undertake to Co¬ 
operate With Each Other in the Establishment and 
Maintenance of Economic Conditions Essential to a 
Peaceful and Prosperous World”, designated as the 
“European Recovery Program”, and more commonly 
known and designated as the “Marshall Plan”; said com¬ 
plaint having been filed in the District Court of the United 
States, for the District of Columbia. The complaint con¬ 
tends that the Act passed by the Congress was beyond its 
scope; that it violated the powers and authorities dele¬ 
gated to the Congress by Paragraph I of Section 8 of 
Article 1 of the Constitution of the United States of Amer¬ 
ica, and that said Act of Congress was in contravention 
of Paragraph I of Section 8 of Article 1 of the Constitution 
of the United States of America, in that the provisions 




3 


of the Act passed by the Congress, commonly designated 
as the “Marshall Plan’ is solely for purposes otheb than 
the “common defense and the general welfare of the United 
States.’ ’ 

That the said Act of the Congress, known and desig¬ 
nated as the “Marshall Plan” violates the Tenth Amend¬ 
ment to the Constitution of the United States in that the 
power to make appropriations provided for in said Act is 
not delegated to the Congress by the Constitution of the 
United States. 

A motion was made by the appellees to dismiss said 
complaint on the ground that it failed to state a claim 
upon which the relief prayed may be granted. The Court 
entered an order dismissing said complaint. 


PROPOSITIONS OF LAW. 


The Complaint Shows a Good Cause of Action And a 
Proper Claim for the Relief Prayed. 

Washington Water Power Co. v. Coeur d’Alene , 9 
Fed. Supp. 263; j 

People v. Horan, 34 Colo. 304; 86 Pac. 252; 

People ex rel. Farrington v. Mensching , 187 N. Y. 8; 
79 N. E. 884; 10 L. R. A. N. S. 625 10 annotated 
cases 101; 

Story on Constitution, Volume I, Page 650, Section 
922; j 

The Federalist, Nos. 21, 22, 30-37; 

Kansas v. Colorado, 206 U. S. 46; 

U. S. v. Butler, 297 U. S. 1; 

A. L. A. Schechter Poultry Corp. v. U. S., 295 U. S. 
495; 

Martin v. Hunter, 1 Wheat. (14 U. S.) 304; 

Moss v. Millen, 266 U. S. 447; 

Downs v. Bidwell , 182 U. S. 244; 

Lawrence v, Wandill, 273 Fed. 405; 
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Porto Rico Coal Co. Inc. v. Edwards, 275 Fed. 104; 
Norton v. Shelby, 118 U. S. 425. 

II. 

The “European Recovery Program ”, Commonly Known 
as the “Marshall Plan” is in Derogation of the 
Powers Granted to the Congress by the Constitu¬ 
tion of the United States, and is Therefore Uncon¬ 
stitutional and Void. 

Davis v. Farmers Cooperative Equity Co., 262 U. S. 
312; 

Kansas v. Colorado, 206 U. S. 46; 

A. L. A. Schechter Poultry Corp. v. U. S., 295 U. S. 
495; 

U. S. v. Butler, 297 U. S. 1; 

Martin v. Hunter, 1 Wheat. (14 U. S.) 304; 

Moss. v. MUlen, 266 U. S. 447; 

People v. Horan, 34 Colo. 304; S6 Pac. 252; 

People ex rel. Farrington v. Meyisching, 187 N. Y. 8; 
79 N. E. 884; 10 L. R. A. N. S. 625 10 annotated 
cases 101; 

Norton v. Shelby, 118 U. S. 425; 

Dartmouth College v. Woodward, 4 Wheat. (U. S.) 
518; 

McCullouch v. Maryland, 4 Wheat. 316, 404, 405; 
Jefferson’s Opinion on The Bank of The United 
States, Feb. 15, 1791; 4 Jefferson’s correspond¬ 
ence, 524, 525; 

Story on Constitution, Volume 1, Page 654, Section 
926. 


III. 

The Appellant Has a Right to Maintain an Action to 
Enjoin the Appellees Herein. 

Scott v. Donald, 165 U. S. 107. 







The Trial Court Erred in Entering an Order Dismissing 

the Complaint. 

See Preceding Authorities. 

i 

SUMMARY OF ARGUMENT. 

The questions herein are purely questions of law. 

1. The appellant contends the complaint shows a good 
cause of action and a proper claim for the relief prayed. 

2. The “European Recovery Program”, comirionly 
known as the “Marshall Plan”, is in derogation of the 
powers granted to the Congress by the Constitution of the 
United States, and is therefore unconstitutional and Void. 

3. The appellant has a right to maintain an action to 
enjoin the appellees herein. 

4. The trial court erred in entering an order dismissing 
the complaint. 

ARGUMENT. | 

This argument will be addressed and confined to the 
propositions of law in the order in which they appear. 


The Complaint Shows a Good Cause of Action and a Proper 
Claim for the Relief Prayed. 

i 

Congress had no authority to appropriate public fpnds 
to rehabilitate Europe. In Washington Water Povier Co. 
v. Coeur d’Alene, 9 Fed. Supp. 263, wherein Congress 
attempted to make a loan to a municipality, which is an 
integral part of the Government of the United States, not 
Europe, the court said: 

“Congress is without authority to authorize a loah of 
federal funds to a municipality for the construction 
of a power plant, the business of which would be iptra- 
state, for the primary purpose of reducing ratejs in 
such locality.” 
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Since in the opinion of our courts, Congress cannot expend 
taxes for the welfare of a municipality, whose citizens are 
people of the United States, then, we ask, by what author¬ 
ity can it delegate unto itself the power and authority to 
expend taxes, levied on citizens of the United States, for 
the welfare of the people of Europe. 

In People v. Horan , 34 Colo. 304; 96 Pac. 252, the court 
said: 

“An unconstitutional act is not a law; it confers no 
rights; it imposes no duties; it affords no protection; 
it creates no office; it is in legal contemplation, as in¬ 
operative as though it had never been passed.” 

This doctrine has been affirmed in People ex rel. Farring¬ 
ton v. Mensching, 187 N. Y. 8; 79 N. E. 884; 10 L. R. A. 
N. S. 625; 10 Ann. Cases 101. 

Judge Story, in this treatise on the Constitution, very 
aptly set forth the power of Congress to levy taxes, excises 
and duties, and to expend the same. In Story on Consti¬ 
tution, Volume I, at page 650, Section 992 he says: 

“A power to lay taxes for any purpose whatsoever is 
a general power; a power to lay taxes for certain 
specified purposes is a limited power. A power to lay 
taxes for the common defense and general welfare of 
the United States is not in common sense a general 
power. It is limited to those objects. It cannot con¬ 
stitutionally transcend them. If the defense proposed 
by a tax be not the common defense of the United 
States, if the welfare be not general, but special, or 
local, as contradistinguished from national, it is not 
within the scope of the Constitution. If the tax be 
not proposed for the common defense, or general wel¬ 
fare, but for other objects, wholly extraneous (as, for 
instance, for propagating Mahometanism among the 
Turks or giving aids and subsidies to a foreign nation 
to build palaces for its kings, or erect monuments to 
its heroes), it would be wholly indefensible upon the 
constitutional principles. The power, then, is under 
such circumstances, necessarily qualified power. If it 
is so, how then does it affect or in the slightest degree 


trench upon the other enumerated powers? No bne 
will pretend that the power to levy taxes would; in 
general, have superseded or rendered unnecessary! all 
the other enumerated powers. It would neither jen¬ 
large nor qualify them. A power to tax does not in¬ 
clude them. Nor would they, (as unhappily the Con¬ 
federation too clearly demonstrated), necessarily in¬ 
clude a power to tax. Each has its appropriate office 
and objects; each may exist without necessarily inter¬ 
fering w r ith or annihilating the other. No one will pre¬ 
tend that the power to lay tax necessarily includes the 
power to declare war, to pass naturalization and bank¬ 
rupt law, to coin money, to establish post-offices, or to 
define piracies and felonies on the high seas. Nor 
would either of these be deemed necessarily to include 
the power to tax. It might be convenient; but it would 
not be absolutely indispensable.” (The Federalist 
Nos. 21, 22, 30-37). 

The founders of our Constitution—who had had much 
more experience with the beguiling diplomacy of Europe 
than have the members of the present Congress, haviing 
just successfully concluded our war for independence^— 
stipulated what the powers of Congress should be, both 
with regard to levying the same and the expenditure there¬ 
of ; and the Colonists, believing the Constitution containing 
Paragraph I, Section 8 of Article 1, might be misleading 
or misunderstood, narrowed the powers of Congress in tlie 
Tenth Amendment to the Constitution; and it was guar¬ 
anteed to the Colonies by the Government of the United 
States that the ten amendments would be ratified imme- 

i 

diately upon the acceptance of the Constitution by the re¬ 
spective Colonies. The Tenth Amendment, in words and 

figures as follows: ! 

| 

“The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, 
are reserved to the States, respectively, or to the 
people” | 

j 

kept that promise to the Colonies, and Congress must ad¬ 
here to this Amendment. It has been the policy of our 
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courts to sustain the limitation of powers fixed by the 
Tenth Amendment. 

In Kansas v. Colorado, 206 U. S. 46, at page 89, the Court 
said : 

“This (Tenth) Amendment discloses the widespread 
fear that the national government might, under the 
pressure of a general welfare, attempt to exercise 
powers which had not been granted, and the framers 
intended that no such assumption should ever find jus¬ 
tification in the organic act, and that if, in the future, 
further powers seemed necessary, they should be 
granted by the people in the manner provided for by 
that act.” 

In U. S. v. Butler, 297 U. S. 1, at page 65, the Court said: 

“Powers not granted to the United States by this Con¬ 
stitution are prohibited.” 

The Constitution does not grant Congress the power to 
spend our tax money in Europe; whether under the guise 
of European Recovery, the Marshall Plan, or any other 
name, the scheme smells just as bad. 

It may be contended by the members of Congress that 
they were justified in violating their oath of office to sup¬ 
port the Constitution of the United States, by enacting the 
European Recovery Act as a so-called “emergency meas¬ 
ure.” However, the Supreme Court of the United States, 
in A. L. A. Schechter Poultry Cory. v. U. S., 295 U. S. 495, 
says: 

“Extraordinary conditions do not create or endanger 
constitutional powers.” 

Regardless of any so-called “emergency”, and notwith¬ 
standing the humanitarian elements involved, Congress 
must stay within its constitutional limitations. This theory 
has been upheld by our Supreme Court since its creation 
by the Constitution. 

In Martin v. Humter, 1 Wheat. (14 U. S.) 304, the Court 
said: 





“The government can claim no powers which are not 
granted to it by the Constitution, and the powers actu¬ 
ally granted must be such as are expressly given, or 
given by necessary implication. ’ 

! 

This principal was reiterated by the Court in Moss v. Jtfillen, 
266 U. S. 447. j 

The question of the right and power of Congress to legis¬ 
late under the Constitution came before the Supreme Court 
of the United States, and that Court, fearful that Congress 
might misconstrue the extent of its bounty, and the territory 
over which it might legislate, defined the United Stages in 
Downs v. Bidwell, 182 U. S. 244, at page 261: 

“The term ‘United States’ as used in this clause, means 
the states whose people united to form the constitution, 
and such as have since been admitted to the Union upon 
an equality with them.” 


The Circuit Court of Appeals went even farther in Law - 
rence v. Wandill, 273 Fed. 405, when it held: 

“ ‘Throughout the United States, does not include in¬ 
sular territory.” 

s 

This was restated in Porto Rico Coal Co. Inc. v. Edwards, 
275 Fed. 104. 

As to the argument which we perceive will be advanced 
by the appellees herein that some of the money has already 
been expended, we respectfully refer this Court to Norton 
v. Shelby, 118 U. S. 425, at page 442 wherein the court say: 

“The facts in the case at bar are, that appellant re¬ 
ceived from the collectors of taxes the money here 
sought to be recovered. At the time this money j was 
paid over by the collectors and received by appellant 
there was in the statute a provision, which, had it been 
valid, would have settled the right of appellant to this 
money. The statute, however, under which this money 
was received by appellant has been declared uncon¬ 
stitutional. To be sure, the decision of this court de¬ 
claring said statute unconstitutional was rendered after 
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the money had been paid over to the appellant, but 
this circumstance does not affect the legal status of the 
parties in the least. The rule is universal that an un¬ 
constitutional law confers no right, imposes no duty 
and affords no protection. It is in legal contemplation 
as though no such law had ever been passed.” 

n. 

The “European Recovery Program”, Commonly Known as 
the “Marshall Plan”, is in Derogation of the Powers 
Granted to the Congress by the Constitution of the 
United States, and is Therefore Unconstitutional and 
Void. 

In enacting this legislation, it would seem that the Con¬ 
gress either was not familiar with the Constitution and 
its limitations, or chose to ignore its limitations as w^ell as 
all other public documents of an informative nature. Had 
the Congress taken cognizance of its powers and limita¬ 
tions under the Constitution, and advised itself by other 
public documents including the Federalist and the Minutes 
of the Constitutional Convention, we are certain the un¬ 
constitutionality of the legislation would have been ap¬ 
parent. 

It is the duty of this Court to correct the error of the 
Congress; particularly so in the light of what has tran¬ 
spired since the inauguration of activities under this act, 
whose invalidity and unconstitutionality are beyond ques¬ 
tion. 

In Davis v. Farmers Cooperative Equity Co., 262 U. S. 
312, it is pointed out by the court what is to be considered 
in passing on the validity or constitutionality of any legis¬ 
lative act. In this case the court say: 

“For the purpose of passing upon the construction, 
validity or constitutionality of a statute the court may 
resort to public documents, public records, both state 
and national, and may take judicial notice of and con¬ 
sider the history of the legislation and of the sur¬ 
rounding facts and circumstances in connection there¬ 
with. ’ ’ 
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“The European Recovery Program,” as enacted and 
enforced, denies to every citizen, taxpayer and bondholder 
of the United States of America due process of tjhe law. 
It takes from them, and each of them, their property in 
violation of the limitations contained in the Constitution. 
It is special legislation; it is not a general law; neither is 
it the law of the land; it is, in effect, an act of confiscation, 
transferring into the coffers of foreign nations the rightful 
property of the citizens of the United States, without their 
ccmsent. 

We realize that argument may be advanced that citizens 
tacitly gave their consent when they elected tlieir respec¬ 
tive congressmen; the only consent given a congressman 
by the citizens is to obey the Constitution and obey its 
limitations, and when the Congress exceeds those limita¬ 
tions, it does so without the consent of the people | whose 
interests they are presumed to represent. Were it liot for 
these limitations, the Congress could perpetuate itself in 
office, eliminating the courts and the executive brafich of 
the government. After that—chaos and communisnji. 

The rule as to legislation was very clearly set fbrth in 
Dartmouth College v. Woodward , 4 Wheat. (U. S|) 518, 
where the Court said: 

“By the law of the land is most clearly intended the 
general law; a law which hears before it condemns; 
which proceeds upon inquiry and renders judgment 
only after a trial. The meaning is that every pitizen 
shall hold his life, liberty, property and immunities 
under the protection of the general rules which govern 
society. Everything which may pass under the form 
of an enactment is not therefore to be considered the 
law of the land. If this were so, acts of attainder, 
bills of pains and penalties, etc., acts of confiscation, 
acts of reviving judgments and acts directly trans¬ 
ferring one man’s estate to another, legislative judg¬ 
ments, decrees and forfeitures in all possible forms 
would be the law of the land. Such a strange con¬ 
struction would render constitutional provisions of the 
highest importance completely inoperative and void. 
It would tend directly to establish the union of all 
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powers in legislature. There would be no general per¬ 
manent law- for courts to administer or men to live 
under.” 

That the “European Recovery Program” is unconstitu¬ 
tional is borne out by the court in its opinion in Kaiisas 
v. Colorado , 206 U. S. 46, at 89, as set out in Point I 
hereof; and the Supreme Court of the United States, in 
A. L. A. Schechter Poultry Corp. v. U. S., 295 U. S. 495, 
at page 525, declared “extraordinary conditions do not 
create or endanger constitutional powers.” Regardless of 
the conditions which may exist in Europe, the Congress 
cannot create power; neither can it forget the limitations 
placed upon it by our Constitution in an effort to grant 
relief to foreign countries. 

In U. S. v. Butler , 297 U. S. 1, at page 65, the Court 
enunciated the principle: 

“Powders not granted to the United States by this Con¬ 
stitution are prohibited.” 

Under that opinion, even if Paragraph I, Section 8 of 
Article 1 did not exist, the Congress still would be without 
authority to enact legislation known as the “Marshall 
Plan.” * 

In Martin v. Hunter, 1 Wheat. (14 U. S.) 304, and again 
in Moss v. Millen, 266 U. S. 447, the court declared that 
the government can claim no power which is not granted 
to it by the Constitution. There is nothing in the Consti¬ 
tution that gives the Secretary of the Treasury, or the 
Reconstruction Finance Corporation, authority to spend 
taxpayers’ money in Europe. And no act of Congress can 
confer that power. 

As pointed out to this Court under Point I of this brief: 

“An unconstitutional act is not a law; it confers no 
rights; it imposes no duties; it affords no protection; 
it creates no office; it is in legal contemplation as in¬ 
operative as though it had never been passed.” 
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(People v. Horan , 34 Col. 304; 86 Pac. 252; People 
ex rel. Farrington v. Mensching, 187 N. Y. 8;! 79 
N. E. 884; 10 L. R. A. (New Series) 625; 10 Ann. 
Cas. 101; Norton v. Shelby, 118 U. S. 425, 442.) 

In McCidlouch v. Maryland, 4 Wheat. 316, at pages 404 
and 405, the Court say: 

“The government of the Union is emphatically and 
truly a government of the people. It emanates from 
them; its powers are granted by them, and one to| be 
exercised directly on them for their benefit.” 

Can this Court honestly say that the “European Re¬ 
covery Program” emanated from the people? Was the 
Congress given the power to enact this legislation by the 
people? It is exercised directly on the people, but dcr- 
tainly not for their benefit. It is all too apparent that this 
legislation was enacted by politicians, for the benefit; of 
politicians, to the detriment of the people, and to emascu¬ 
late the United States of its wealth and resources. 

Much has been said about the “European Recovery 
Program” as a means of combating communism. Unfor¬ 
tunately, it nurtures that which it was presumed to cbm- 
bat. May we respectfully direct the Courts attention to a 
statement made by the Administrator, Mr. Paul Hoffman, 
that the recipients of our alms under the Marshall Plan 
were not cooperating to bring about a recovery in their 
native lands; that they were becoming more and more 
lacidasical. And Great Britain is very frank to state that 
its government will make a profit of two and one-ljalf 
billion dollars out of our charitable gift of tobacco under 
the so-called plan of recovery—a plan which the Con¬ 
gress so generously and unconstitutionally foisted upon 
the people of this nation. 

The illustrious Jefferson, in discussing taxation, and 
well knowing whereof he spoke, said: 
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“To lay taxes to provide for the general welfare 
of the United States is to lay taxes for the purpose 
of providing for the general welfare. For the laying 
of taxes is the power and the general welfare is the 
purpose for which the power is to be exercised. Con¬ 
gress are not to lay taxes —at libitum, for any pur¬ 
pose they please; but only to pay debts, or provide 
for the welfare of the Union. In like manner, they 
are not to do anything they please to provide for the 
general welfare, but only to lay taxes for that pur¬ 
pose.” 

(Jefferson’s Opinion on the Bank of the United 
States, 15th February, 1791; 4 Jefferson’s Corre¬ 
spondence, 524, 525; Story on Constitution, Vol. 
1, Page 654, Sec. 926.) 

Jefferson was one of the statesmen who were instrumental 
in bringing into being these United States of America; 
his experience emanated from observing the conduct of 
the Colonies under the Articles of Confederation; he recog¬ 
nized and knew the weaknesses of legislative bodies, and 
he was instrumental in securing constitutional limitations 
on the Congress. 

III. 

The Appellant Has a Right to Maintain an Action to 
Enjoin the Appellees Herein. 

In Scott vs. Donald, 165 U. S. 107, the court, in no uncer¬ 
tain terms, declared the right of a citizen to enjoin public 
officials from a rapacious expenditure of public funds. 

IV. 

The Trial Court Erred in Entering an Order Dismissing 

the Complaint. 

In the light of the opinions and authorities hereinbefore 
set out under prior points, and in view of the limitations 
contained in Paragraph I, Section 8 of Article 1 of the 
Constitution of the United States, and the provisions of 
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the Tenth Amendment thereof, the trial court shoulc} have 
enjoined the expenditure of public funds under and pur¬ 
suant to the “European Recovery Program/’ and should 
have declared the said Act unconstitutional. 

CONCLUSION. j 

It is respectfully submitted that the “European Recov¬ 
ery Program” is unconstitutional; that the Congress was 
and is without authority or power to enact the legisla¬ 
tion; that the Secretary of the Treasury is illegally con¬ 
tributing the taxpayers’ money under an unconstitutional 
Act, and in violation of limitations placed upon him by 
the Constitution. We respectfully submit that this Court 
should here and now declare the “European Recovery 
Program” unconstitutional and, by its judgment, enjoin 
the Secretary of the Treasury and the Reconstruction 
Finance Corporation from expending any tax funds for 
foreign relief pursuant to the provisions of the “Marshall 
Plan. ’ ’ 

Respectfully submitted, 

Norman S. Bowles, Jr., 

219 Southern Building, ! 
Washington (6), D. C., j 

Ray E. Lane, 

8 South Dearborn St., 
Chicago, Illinois, 

Attorneys for Appellant. 
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Complaint for Injunction. 
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State of Illinois, brings this, his complaint against George 
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of America, who is a citizen of the United States and j an 
official resident of the District of Columbia, John Wesley 
Snyder as Secretary of the Treasury Department of 

2 the United States, who is a citizen of the United 


States and an official resident of the District 


of 


j 

i 
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Columbia, Harry S. Truman as President of the United 
States of America, who is a citizen of the United States 
and an official resident of the City of Washington, D. C., 
and the Reconstruction Finance Corporation, a corpora¬ 
tion created by an Act of the Congress of the United 
States of America as an integral part of the Government 
of the United States of America and an agent of the Gov¬ 
ernment, the object of which said Reconstruction Finance 
Corporation is to loan sums of money appropriated for 
its use by the Congress of the United States of America 
for legal purposes, with its principal office in the City of 
Washington, D. C. 

And thereupon the plaintiff brings his complaint and 
shows as follows: 

1. Plaintiff, suing on behalf of himself and others simi¬ 
larly situated, brings this bill of complaint against George 
C. Marshall as the duly appoint, qualified and acting 
Secretary of State of the United States of America, John 
Wesley Snyder as the duly appointed, qualified and acting 
Secretary of the Treasury Department of the United 
States of America, Harry S. Truman as President of the 
United States of America, and the Reconstruction 
Finance Corporation, a corporation organized by an Act 
of Congress, and each and every one of them. 

3 2. That the value of the matter in dispute herein 

between the plaintiff and the defendants exceeds 
$3000.00, exclusive of interest and costs. 

3. That the jurisdiction of this Court is invoked because 
of and by reason of the Federal question involved herein. 

4. That the plaintiff is now and for a number of years 
last past has been a bondholder of bonds of the United 
States of America, and has been a taxpayer, paying taxes, 
income and otherwise, due to the Government of the United 
States of America. 

. 5. That there was enacted by the Congress of the United 
States of America, in the City of Washington, D. C., “An 


T 
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Act to Promote the General Welfare, National Inter¬ 
est, and Foreign Policy of the United States Through 
Necessary Economic and Financial Assistance to For¬ 
eign Countries Which Undertake to Cooperate With 
Each Other in the Establishment and Maintenance of 
Economic Conditions Essential to a Peaceful and Pros¬ 
perous World”, designated as the “European Recovery 
Program” and more commonly known and designatedl as 
the “Marshall Plan”, and which said Congressional Act 
was duly approved. j 

4 6. That the defendant, George C. Marshall, as 
Secretary of State of the United States of America, 

has threatened to promulgate, publish and declare said 
Congressional Act to be a valid and existing law of the 
United States of America, and to enforce said Act and, all 
its terms, and the whole thereof, to the detriment and 
financial distress of the plaintiff and others similarly situ¬ 
ated, whereby plaintiff and other similarly situated will 
be deprived of certain valuable property, to-wit, lawful 
money of the United States of America, and the value of 
the Bonds of the United States held by them will be de¬ 
preciated, and that by reason of said Act the Government 
of the United States of America may default on said Bonds 
because of the unlawful expenditures of moneys and assets 
of the United States of America, as contemplated by said 
Act; that unless enjoined and restrained by order of tins 
Honorable Court from so promulgating, publishing and 
declaring said Act to be a valid and existing law of the 
United States of America, and from enforcing or attempt¬ 
ing to enforce said Act and all its terms, and the whole 
thereof, that said Act, so enacted and approved, as afore¬ 
said, will deprive plaintiff and all others similarly situated 
of their property without due process of law T , and thiev 
will be denied the equal protection of the law, in contito- 
vention of Paragraph 1 of Section S of Article I of the 
Constitution of the United States, which said 

5 Paragraph is, in words and figures, as follows: 
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4 ‘Section 8: The Congress shall have power to lay and 
collect taxes, duties, imposts and excises, to pay the 
debts and provide for the common defense and the 
general welfare of the United States; but all duties, 
imposts and excises shall be uniform throughout the 
United States.” 

7. That the said Act of the Congress of the United 
States, enacted and approved as aforesaid, is in contra¬ 
vention of said Paragraph 1, Section 8 of Article 1 of the 
Constitution of the United States in that it seeks to estab¬ 
lish and create an Administrator of Cabinet rank or an 
agency of the Government of the United States, as an 
integral part of said Government, whose sole purpose is 
to supervise and expend lawful money of the United 
States, collected from its citizens as bondholders and tax¬ 
payers, for purposes other than the “defense and general 
welfare of the United States”. That the said Act, by its 
terms and provisions, empowers the said Administrator 
or agency purported to be created thereby, to expend taxes 
collected from plaintiff and others similarly situated— 
which should be used by the Government to create a 
reserve for the retirement of its Bonds—for purposes 
other than the “defense and general welfare of the United 
States” or its citizens, in contravention of the said Para¬ 
graph 1, Section 8, Article 1 of the Constitution of the 
United States. 

6 8. That John Wesley Snyder as Secretary of the 

Treasury Department of the United States of 
America, has declared he will transfer funds under his 
control, which have been collected as taxes or accumulated 
from the sale of bonds and debentures of the United States 
which the plaintiff and other citizens of the United States 
of America will be taxed to pay for the redemption, to 
the Reconstruction Finance Corporation to advance to 
the Administrator or other designated authority, for the 
purpose of expending large sums illegally and in violation 
of the Constitution of the United States of America, as 
set forth in Paragraph 1, Section 8 of Article 1. 
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9. That Harry S. Truman as President of the United 
States of America, will appoint an Administrator to con¬ 
trol and supervise the expenditure of said funds so i ad¬ 
vanced, as aforesaid, and do any and all things considered 
or deemed necessary to enforce the so-called “European 
Recovery Program”, also designated as the “Marshall 
Plan”, in violation of Paragraph 1, Section 8 of Article 
1 of the Constitution of the United States of America. 

10. That the Reconstruction Finance Corporation, a 
corporation duly organized by an Act of Congress! of 

the United States of America, as a fiscal agent! of 
7 the Government of the United States of Ameijica 
to disburse funds appropriated by Congress from 
the taxes collected from and bonds and debentures spld 
to the citizens and taxpayers of the United States of 
America, will advance an amount equal to one billion dol¬ 
lars lawful money of the United States out of said appro¬ 
priations, in violation of Paragraph 1, Section 8 of Artijcle 
1 of the Constitution of the United States of America, j 

11. That said Act, hereinbefore referred to, violates the 
Tenth Amendment of the Constitution of the United 
States, which said Amendment is, in words and figures, 
as follows: 

“The powers not delegated to the United States bv 
the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the peoplq.” 

12. That said Act, so enacted, is in contravention of the 
Tenth Amendment of the Constitution of the United 
States, and of the rights reserved to citizens and tax¬ 
payers of the United States of America. 

13. That if the defendant George C. Marshall as Secre¬ 
tary of State of the United States of America, is permit¬ 
ted to promulgate, publish and declare said Act to be a 
valid and existing law of the United States of America, 
and is permitted to enforce said Act and all 
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8 its terms, and the whole thereof, and if John Wes¬ 
ley Snyder as Secretary of the Treasury Depart¬ 
ment of the United States of America is allowed to trans¬ 
fer funds received from taxes and the sale of bonds and 
debentures of the Government of the United States to 
the Reconstruction Finance Corporation, to be expended 
in compliance with the terms or under the direction of 
the Administrator or Agency illegally created by the Act 
of Congress, known as the “European Recovery Pro¬ 
gram”, and if Harry S. Truman as President of the United 
States of America is permitted to designate or appoint an 
Administrator or any agent or agency created in violation 
of Paragraph 1, Section 8 of Article 1 of the Constitution 
of the United States of America, and if the Reconstruc¬ 
tion Finance Corporation, a corporation duly organized 
by an Act of Congress of the United States of America 
as a fiscal agent of the Government of the United States 
to disburse funds appropriated by Congress, shall advance 
any sums to implement or facilitate the terms and condi¬ 
tions of the Act of Congress commonly designated as the 
“European Recovery Program” or the “Marshall Plan”, 
and which said Act of Congress violates Paragraph 1, 
Section 8 of Article 1 of the Constitution of the United 
States, plaintiff and others similarly situated will be 
deprived of their property without due process of law, 

and they will be denied the equal protection of the 

9 law, in contravention of said Paragraph 1 of Sec¬ 
tion 8 of Article 1 of the Constitution of the United 

States, and great and irreparable loss and damage will 
occur to plaintiff and others similarly situated; and plain¬ 
tiff and others similarly situated have no adequate remedy 
at law, but are relievable only in a court of equity. That 
no damage can occur to the Government of the United 
States which is, in truth and in fact, the people of the 
United States, by the entry of an order enjoining the 
enforcement of said Act commonly designated as the 
“European Recover} 7 Program” or the “Marshall Plan”; 
therefore, said order so enjoining the enforcement of said 
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Act, commonly designated as the “European Recovery 
Program” or the “Marshall Plan” should issue without 
bond. 

Wherefore, Plaintiff Prays: 

(A) That the said George C. Marshall, as Secretary 
of State of the United States of America, be forthwith 
enjoined and restrained by the order and injunction of tjhis 
Court, from promulgating, publishing and declaring s^id 
Act to be a valid and existing law of the United States of 
America, and from enforcing or attempting to enforce 
said Act and all its terms, and the whole thereof; 

(B) That the said John Wesley Snyder, as Secretary 
of the Treasury Department of the United States i of 

America, be forthwith enjoined and restrained, by 
10 the order of this Court, from transferring any funds 
in his possession or under his supervision or con¬ 
trol, to the Reconstruction Finance Corporation to be ex¬ 
pended by it for the use and benefit of the “European 
Recovery Program” or the “Marshall Plan;” j 

(C) That Harry S. Truman, as President of the United 
States of America, be forthwith enjoined and restrained 
by the order and injunction of this Court, from designatihg 
or appointing an Administrator or any agent or agency 
under the terms and provisions of the said Act of Congress 
known and designated as the “European Recovery Pro¬ 
gram” or the “Marshall Plan”. 

(D) That the Reconstruction Finance Corporation, a 
corporation created by an Act of Congress as a fisdal 
agent of the Government of the United States to disburse 
funds appropriated by Congress, be forthwith enjoined 
and restrained, by the order and injunction of this Cou^t, 
from advancing any funds in its possession or under its 
control, for the benefit of or to be expended by the Ad¬ 
ministrator or any agent or agency created by an Act bf 
Congress commonly known and designated as the “Euro¬ 
pean Recovery Program” or the “Marshall Plan”. 
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(E) That an order to show cause issue herein, di¬ 
rected to the above named defendants and each and 

11 every one of them, requiring them and each and 
every one of them to show cause why a Temporary 

Injunction should not issue, as prayed for herein; and that 
a temporary restraining order may issue pending the hear¬ 
ing on said order to show cause. 

(F) That upon the hearing, the aforesaid Act be de¬ 
clared to be unconstitutional, illegal and void, and that 
a perpetual injunction be issued, restraining the promul- 
valid and existing law of the United States of America, 
gation, publication and declaration of said Act to be a 
and from the enforcement of said Act and all its terms, 
and the whole thereof, as hereinabove prayed for. 

Frank C. Butterfield, 

Plaintiff. 

Norman S. Bowles, Jr., 

1835 K Street, N. W. 

Washington, D. C. 

Ray E. Lane 

Eight South Dearborn Street 
Chicago, Illinois 
Attorneys for Plaintiff 

12 Northern District of Illinois 

EASTERN DIVISION 

State of Illinois 
County of Cook 

Frank C. Butterfield, being first duly sworn on oath 
deposes and says that he is the plaintiff in the above en¬ 
titled cause; that he has read the foregoing complaint by 
him subscribed, knows the contents thereof, and verily 
believes that said complaint is good in law and in fact, and 
that said complaint is true. 


Frank C. Butterfield 





Subscribed and sworn to before me this 5th day of April 
A. D., 1948. 

Daniel S. Wentwort? 

Notary Public 

State of Illinois, 

Cook County. 

I, Michael J. Flynn, County Clerk of the County of 
Cook, Do Hereby Certify that I am the lawful custodian 
of the official records of Notaries Public of said Coiunty, 
and as such officer am duly authorized to issue certificates 
of magistracy, that Daniel S. Wentworth whose liame 
is subscribed to the annexed Jurat, was at the time of isigu- 
ing the same, a Notary Public in Cook County, duly com¬ 
missioned, sworn and acting as such, and authorized to 
administer oaths and to take acknowledgments and proofs 
of deeds or conveyances of lands, tenements or heredita¬ 
ments, in said State of Illinois, all of which appears from 
the records and files in my office; that I am well acquainted 
with the handwriting of said Notary, and verily believe 
that the signature to the said Jurat is genuine. 

In Testimony Whereof, I have hereunto set my hand 
and affixed the seal of the County of Cook at my office in 
the City of Chicago, in the said County, this 5 day of April 
1948. 

Michael J. Flynn! 

County Clerk. 

# • * # # * * * • # 
19 Filed Apr 26 1948 I 

Motion to Dismiss. 

Come now the defendants, George C. Marshall, Secre¬ 
tary of State; John Wesley Snyder, Secretary of! the 
Treasury Department, and Reconstruction Finance Cor¬ 
poration, by George Morris Fay, United States Attorney, 
and move the Court as follows: 
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1. That the Court dismiss the complaint as to these 
defendants on the ground that it fails to state a claim upon 
which the relief prayer may be granted. 

George Morris Fay, 

United States Attorney 

John P. Burke, 

Assistant United States Attorney 

*•## ♦ •**** 


21 Filed May 4 1948 

Reply of Plaintiff to the Defendants’ Motion to Dismiss. 

Comes now plaintiff Frank C. Butterfield, and for 
reply to the defendants’ motion to dismiss the complaint 
filed herein, says: 

1. The complaint shows a good cause of action and a 
proper claim for the relief prayed. 

2. The “European Recovery Program”, commonly 
known as the “Marshall Plan”, is in derrogation of the 
powers granted to the Congress by the Constitution of the 
United States, and is therefore unconstitutional and void. 

3. That the plaintiff has a right to maintain an action 
to enjoin the defendants herein. 

Ray E. Lane 

8 South Dearborn St., Chicago, Ill. 

Norman S. Bowles, Jr. 

1835 K Street, N. W., Washington, D. C. 
Attorneys for Plaintiff 

*•##*•**** 
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22 Filed Jun 1-1948 

| 

Order. 

j 

Upon consideration of the motion to dismiss filed herein 
and upon hearing, it is by the Court this 1st day of June, 
1948, | 

Ordered, That the complaint be and the same is hereby 
dismissed. 

T. Alan Goldsborough 

Justice 

# # # # # • # # # • 
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